IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
DANVILLE DIVISION

DANNY B. JOHNSON, )
) Civil Action: 4:03CV41
Rantiff, )
V. )
)
JO ANNE BARNHART, ) MEMORANDUM OPINION
COMM. OF SOCIAL SECURITY, )
Defendant. )

Beforethe court is Flaintiff Johnson’ s appeal of the find decision of the Commissioner of the Socia
Security Adminigrationfinding that Johnsonis not digible to receive disability benefits. On thedefendant’s
motionfor summaryjudgment, M agistrate Judge Crigler recommended that the Adminigtrative Law Judge' s
determination, whichwas adopted asfind by the SSA Appeals Council, be reversed and that the case be
remanded to the Commissioner for further proceedings. | have reviewed Judge Crigler’s Report and
Recommendation and the defendant’ s objections to it (the plaintiff did not respond), the ALJ s decision,
and the record of the plaintiff’ shearing whichincludeshismedicd file. For the reasons stated below, | find
the Commissioner’s objections to be well-taken, and therefore | regject the recommendation to deny the
defendant’s motion for summary judgment. The ALJs denid of disability benefits a Step 4 of the
sequentia evauation of Johnson's disability determination is thus affirmed.
|. Framework for Evaluating Disabilities Applied to Johnson’s Claim

The Socia Security Adminigtration has erected afive-step processfor AL Jsto determine whether

adamant for disahility benefitsisdisabled. 20 CFR 404.1520(a)(4)(i)-(v) (2004); Passv. Chater, 65 F.




2d 1200, 1203 (4" Cir. 1995).

At Step 1, if the daimeant is ganfully employed, heisnot disabled and the inquiry stops. Hunter v.
Sullivan, 993 F. 2d 31, 35 (4" Cir. 1992). Johnson is not employed, so the inquiry proceeds to Step 2.

At Step 2, if thedamant’ simpairment or combinationof impairmentsare not “ severe,” the damant
is not disabled. Id. The ALJs determination that Johnson's impairments are severe has not been
questioned, so the inquiry proceedsto Step 3.

At Step 3, if the daimant’ s impairment meets aregulatorily defined criteria, heisdisabled and the
inquiry stops. Benefitswill issue. Id. Agan, the ALJ s determination-here, that Johnson’s impairment
does not meset or exceed those listed in the SSA regulations-has not been questioned, so the inquiry
continues.

At Step 4, the ALJ examines whether the claimant, despite his impairment, can perform past
relevant work. If so, heisnot disabled and the inquiry ends. 1d. The ALJfound that though Johnson could
not perform the particular requirements of his past job, Johnson could do the job as it is generdly
performed in the nationa economy. That is, the ALJ consdered the gpplicable “past relevant work” not
to indlude the extra exertion the plaintiff averswas required of his particular job (and which the ALJ found
Johnson could no longer perform), but only the light level of exertionrequired of those holding Smilar jobs
in the general economy (which the ALJ determined Johnson could perform). Thus, the crux of the issue
before the court iswhether the ALJ sStep 4 inquiryinto aclamant’s “past rlevant work” is particular to
the requirements of the claimant’ sjob, or whether “past relevant work” encompasses the exertion usualy

demanded of employees with the same job title.



At Step 5, the burdens of productionand proof shift fromthe clamant to the Commissoner. The
Commissioner must show that the dlaimant’ sresi dual functiona capacity, hisage, experience, and education
enable him to trangtion into other work. If not, then the claimant is considered disabled. 1d. The ALJ
found Johnson not disabled at Step 4, and therefore did not reach Step 5.

II. Factual Background; ALJ s Decision; Magistrate Judge' s Report and Recommendation

Pantiff Johnsonworked as a security guard at Wal-Mart for gpproximately three yearsbefore his
back was injured in an auto accident on April 13, 2000. Based on histestimony, Johnson’sjob required
that he not only frequently reconnoiter the interior of the storeand itsgrounds and interdict shoplifters, but
aso that he occasonaly hdp purchasers load heavy items such as furniture and televisions into their
vehicles

Over the eighteen months following the auto accident, Johnson was treated with various
medi cations and forms of physica thergpy, and he underwent lumbar surgery. Johnson gppliedfor disability
benefits on December 19, 2000. He never returned to work.

Initially denied benefits, Johnson sought reconsideration before an ALJ. After marshaling the
relevant medica evidence and conducting a hearing, on August 9, 2002, the ALJ denied Johnson's
gpplication, finding at Step 4 of the evauation process that Johnson was not disabled because he could
perform past relevant work. Specificaly, the ALJ found that athough Johnson could no longer perform
the lifting required by his previous security guard position & Wal-Mart, the AL J determined that Johnson
could perform the “light level of exertion” demanded of security guards generdly in the nationa economy,
as classfied in the Dictionary of Occupationd Titles (DOT).
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The Socid Security Adminigration’s Appedas Council denied review of the ALJ decison, making
find the ALJs determination that Johnson was not disabled. Johnson appealed the final agency
determination to this court, which sought a report and recommendation from a magistrate judge.

Inhisdune 23, 2004, Report and Recommendation, Magistrate Judge Crigler consideredthe ALJ s
useof the DOT at Step 4 to bein error. In the magigtrate’ s view, the SSA’ s regulaionsindicate that “the
DOT is not to be referenced prior to reaching the fifth step of the sequentiad evauation.” Report and

Recommendation, & 3. The magistrate continued, “Because dl the actud evidence rdating to the nature

of plantiff’'s past work compels a determination that such past rdevant work exertiondly was more
demanding thanlight work, the Law Judge' s decision was not supported by substantial evidence” Id. at
4. Noting the extendve treatment Johnson sought, the magistrate recommended that this court reverse the
ALJ s Step 4 determination and that the case be remanded to the ALJ for Step 5 andlysis. 1d.
[11. The Commissioner’s Objection and This Court’s Analysis

The Commissioner timdy objected to the Report and Recommendation, arguing that the Step 4
“past rdevant work” inquiry concerns whether the daimant can perform his past occupation as it is
generdly performed, not whether the daimant can 4ill perform the specific requirements of his past job.
If“past rdlevant work” equas* occupation,” the Commissioner continued, then considerationof evidentiary
resources externa to the damant’s particular past postion, such as the DOT and vocationa expert
testimony, is proper.

It appearsto this court that differing interpretations of the scope of “ past relevant work” inquiry at
Step 4 hdd by the magidtrate and the Commissioner stem from the different editions of the CFR used by
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each. The magidrate evidently referenced the 2003 CFR, while the Commissioner explicitly refersto the
2004 editionof the CFR. Thedifferenceisimportant because 20 CFR 404.1520 (“Evauation of disability
in generd.”) and 20 CFR 404.1560(b) (“When your vocational background will be considered. Past
relevant work.”) were sgnificantly dtered on August 26, 2003. The CFR sections explaining the “ past
relevant work” inquiry in Step 4 were greetly clarified from the 2003 CFR to the 2004 CFR.

The 2003 CFR is ambiguous concerning whether “past relevant work” indicates a particularized
or genera inquiry. Section 404.1520(e) (2003) (“'Y our impairment(s) must prevent you fromdoing past
relevant work.”) states:

If we cannot make a decision based on your current work activity or on
medica facts aone, and you have a severeimparment(s), wethenreview
your residua functiona cgpacity and the physical and menta demands of
the work you have done in the past. If you can il do thiskind of work,
we will find you are not disabled.

Section 404.1520(e) (2003) does not indicate whether “this kind of work” refers to the
particularized work of the daimant or to how suchwork isgenerdly performed. Section 404.1520 (2003)
does not includea cross reference to Section 404.1560(b) (2003), but this latter Section isno help inany
event. Section 404.1560(b) (2003) merely iterates the phrasing of Section 404.1520(e) (2003):

We will first compare your resdud functiond capecity with the physicd
and mental demands of the kind of work you have done inthe past. If you
dill have the residud functiond capacity todo your past relevant work, we
will find that you can 4ill do your past work, and we will determine that
you are not disabled, without considering your vocationd factors of age,

education, and work experience.

Agan, Section 404.1560(b) (2003), suffers the same defect of opagueness as Section



404.1520(e) (2003). Neither is sdlf-explanatory regarding the scope of the inquiry.

Contrariwise, the combinationof Section404.1520(a)(4)(iv) (2004) and Section404.1560(b)(2)
(2004) is enlightening. Section 404.1520(a)(4)(iv) (2004), which explains Step 4 of the sequential
eva uation process, contains the ambiguous “past relevant work” language, but hepfully includes a cross
reference to Section 404.1560(b) (2004). Significantly for the case here, Section 404.1560(b)(2)
(“Determining whether you can do your past relevant work.”) (2004) dates:

We will ask you for information about work you have done in the past.
We may aso ask other people who know about your work. (See
8404.1565(b).) We may use the services of vocationd experts and
vocationa specidids, or other resources, such as the “Dictionary of
Occupdtional Titles” and its companion volumes and supplements,
published by the Department of Labor, to obtain evidence we need to
help us determine whether you can do your past relevant work, givenyour
resdud functiond capacity.”

Unlike the 2003 CFR edition, this language of the 2004 CFR clearly indicates that the “past
relevant work” inquiry a Step 4 is, in fact, both a particularized and generdized inquiry. A clamant can
be found not to be disabled under either inquiry. Firg, if the damant can ill perform his particular past
job despite hisimpairment(s), heis not disabled. Second, when, ashere, the damant cannot perform his
particular past job, if he can perform his previous work asit is generdly performed inthe nationa economy
despite his impairment, then he is not disabled. The ALJ in this case thus acted permissibly when he
referred to the DOT indetermining that Johnsonwas not disabled because he could perform the light leve

of exertion normally required of security guards, though Johnson could not perform his particular, more

physcaly demanding job as a Wal-Mart security guard who occasionadly loads heavy items into



purchasers cars.

| note that the 2004 CFR did not effect achangein thisregard; it merdly darified the ambiguity of
the 2003 CFR edition. The Federd Register announcing the clarification of the SSA rules and regulation
explains that the new paragraph Section 404.1560(b)(2) (2004) merely incorporates its “longstanding
policy interpretation set out in SSR 82-61, ‘Titles |1 and XV I: Past Rdevant Work—The Particular Job or
the Occupationas Generdly Performed,” Socia Security Rulings, Cumulative Edition, 1982, p. 185.” 68
Fed. Reg. 51153, 51157 (Aug. 26, 2003). The Fourth Circuit entitles Social Security Rulings* deference
unless they are clearly erroneous or incongstent with the law.” Passv. Chater, 65 F.3d 1200, 1204 n.3
(4™ Cir. 1995). In Pass, the Fourth Circuit explicitly approved of SSR 82-61 in finding that “adlaimant
will befound ‘not disabled’ if he is capable of performing his past relevant work either as he performed it
inthe past or asit isgenerdly required to by employersin the nationd economy.” 1d. at 1207 (emphasis

inorigind); seeid. (quoting Martin v. Sullivan, 901 F.2d 650, 653 (8" Cir. 1990) (“‘ The two tests[in SSR

82-61] are clearly meant to be digunctive. If the clamant isfound to satify ether test, thenthe finding of
not disabled is appropriate.’”)).
V. Conclusion

Having determined that use of the DOT is appropriate at Step 4 and that the “ past relevant work”
inquiryincludeshow ajob is generdly performed inthe nationa economy, | concur with the ALJ thet there
is subgtantial evidence in the record to find that Johnson can perform, per the DOT, the “light level of
exertion” generdly required of security guards. The medical reports of Drs. Suh and Price so indicate.
Johnson is not disabled, and therefore is not entitled to disability benefits.
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Entered this 3rd day of August, 2004.

Senior United States Didrict Judge



IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
DANVILLE DIVISION

DANNY B. JOHNSON,
Civil Action: 4:03Cv41l

Pantiff,
V.

JO ANNE BARNHART,
COMM. OF SOCIAL SECURITY,
Defendant.

ORDER

N N N N N N N N

For reasons dtaed in the accompanying memorandum opinion, the defendant’s objection to the
magistrate’ s Report and Recommendation is sustained and the magisirate’ s recommendation is reected.
The Adminidrative Law Judge's Step 4 determination that the plaintiff is not disabled and therefore not
entitled to disability benefitsis affirmed.

The clerk isingtructed to strike this case fromthe active docket and to forward a copy of thisorder
and the accompanying memorandum opinion to the counsd of record.

Entered this 3rd day of August, 2004.

Senior United States Didrict Judge



